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simply because it was the law at the time. This ruling is extended farther 
perhaps than that in the case of State v. Bell, 136 N. C. 674, 49 S. C. 163, 
cited by the court, where the court refused to allow the defendant, who was 
accused of crime, to be prejudiced by the retroaction of an overruling decis- 
ion. The true doctrine seems to be that where a statute has received a given 
construction by the courts of last resort, and contracts have been made and 
rights acquired under and in accordance with such construction, such con- 
tracts may not be invalidated nor vested rights acquired under them impaired 
by a change of construction made by a subsequent decision. 2 Lewis' Suth- 
erland Statutory Construction, Ed. 2, §485; Hill v. Brown, 144 N. C. 
117; Hill v. Railroad, 143 N. C. 539; City of Sedalia v. Gold, 91 Mo. App. 32; 
Railway v. Fowler, 142 Mo. 670. In case of overruling a decisi&n involving 
statutory construction, the overruling decision does not retroact so as to 
invalidate contract rights. Falcomer v. Simmons, 51 W. Va. 172; Douglass v. 
County of Pike, 101 U. S. 677. Just how far this doctrine will be carried in 
the future remains to be seen, but it is safe to say that where contract and 
property rights are involved the overruling decision will be entirely pros- 
pective in its nature. Whether or not this principle should be extended to 
a criminal statute we are not prepared to say, but with regard to statutes 
generally it is desirable not so much that the principle of the decision should 
be capable at all times of justification as that the law should be settled. 

J. F. M. 



The Bulk Sales Laws. — The more the commerce of the country expands 
the greater is thought by many to be the need for the fostering protection 
of the government. That the ever increasing number of commercial creditors 
seem to require to be guarded against unscrupulous debtors is evidenced by 
the number of states which have, principally since 1900, passed the so-called 
"Bulk Sales Laws." These laws are of particular interest at this time 
because they have been declared to be constitutional by the United States 
Supreme Court in the case of Lemieux v. Young, 29 Sup. Court R. 174, 
decided in January, 1909. 

The Bulk Sales Laws provide in substance that the sale of the entire stock 
of merchandise of a retail dealer, or any portion thereof, otherwise than in 
the ordinary course of trade or in the regular and usual prosecution of the 
seller's business, shall be presumed to be fraudulent and void (or shall be 
void) as against the creditors of the seller unless, within a certain number 
of days before such sale, said creditors shall be notified, or a notice thereof 
filed with a public official, etc. Thirty-five states and territories, including 
the District of Columbia, have passed such statutes. In many of these the 
constitutionality of the acts appears not to have been passed upon. In such 
case the citation of the statute alone will be given. 

Following are the various acts : 

California, March, 1903, Civ. Code, § 344°. construed, but not as to con- 
stitutionality, in Calkins v. Howard, 83 Pac. 280. 

Colorado, May, 1903, Chap. no. 
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Connecticut, Chap. 161, Acts 1901, amended 1903. Held valid in Walp v. 
Nooar, 76 Conn. 515, where the court decided it was not unconstitutional 
either as applying to a particular class, retail dealers, or as depriving per- 
sons of property without due process of law. A law which is uniform is not 
rendered invalid because of the limited number of persons affected by it. It 
is to prevent fraud and does not interfere with the conduct of retail business 
in the usual manner. Held valid in In re Paules, 144 Fed. 472, where the 
court said the law was a reasonable exercise of the state's police power. Also 
held valid in Young v. Lemieux, 79 Conn. 434, which is the case affirmed by 
the United States Supreme Court referred to above. Mr. Justice White 
approves unqualifiedly the holding of the Connecticut court that the subject 
was within the police power of the state, as the statute alone sought to 
regulate the manner of disposing of a stock in trade outside of the regular 
course of business, by methods which if uncontrolled were often resorted 
to for the consummation of fraud, to the injury of innocent creditors. The 
restrictions will not cause such serious inconvenience to those affected by 
them as to amount to any unconstitutional deprivation of property. A retail 
dealer who owes no debts may still lawfully sell his entire stock without 
giving the required notice, and one who is indebted may by paying his debts 
even after the sale is made avoid the operation of the act. 

Delaware, March 24, 1903, Chap. 387. 
District of Columbia, April 28, 1904. 
Florida, May 27, 1907. 

Georgia, August 17, 1903 ; in Parkhom v. Potts-Thompson Liquor Co., 
127 Ga. 303, a sale not complying with the statute was held fraudulent, but 
owing to a defect in the pleadings the question of constitutionality was not 
decided. Construed also in Lampson v. Grocery Co., 127 Ga. 454. 

Idaho, February 12, 1903. 

Illinois, May 13, 1905 ; held unconstitutional in Off v. Morehead, 85 N. E. 
264, decided June 18, 1908, the most recent decision in the state courts. The 
court here held that the act singles out a particular class and imposes bur- 
dens upon this class from which all other classes are exempt, thus depriving 
this class of liberty and property, in that its members are not permitted to 
contract in respect to a particular kind of property subject to the same laws 
applicable to other classes of property. The privilege of contracting is both 
a liberty and a property right which a law cannot take away. A statute 
cannot arbitrarily select a class without reference to some common disability, 
or qualification marking them as objects for class legislation. 

Indiana, Acts 1903, Chap. 153 ; held unconstitutional in McKunster v. 
Sager, 163 Ind. 671. This decision is sound, however, as the Indiana statute 
applied only to merchandise creditors and other creditors whose money the 
vendor had borrowed and actually used in the business. This was clearly 
class legislation, giving one class a superior lien. 

Kentucky, June 5, 1904, Chap. 22. 
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Louisiana, July 9, 1896, No. 94; conviction for fraud affirmed in State v. 
Art us, no La. 441. 

Maine, July 1, 1905. 

Maryland, April 3, 1906, Chap. 579; construed, though not as to consti- 
tutionality, which was presumed in Hart v. Roney, 93 Md. 432. 

Massachusetts, Statutes 1903, Chap. 415; held valid in Squire v. Lellier, 
185 Mass. 18, upon substantially the same grounds as the Connecticut cases — 
a valid exercise of the police power to prevent fraud. 

Michigan Public Acts 1905, No. 223 ; held valid in Spurr v. Travis, 14s 
Mich. 721, which, with other cases, is discussed in a note in 5 Mich. L. Rev. 
107. A case involving the statute is discussed in 6 Mich. L. Rev. 177. See 
also Hanna v. Brewing Co., 112 N. W. 713, and Musselman Co. v. Kidd, 
Dater & Price Co., 151 Mich. 478. 

Minnesota, Laws 1899, Chap. 291 ; held valid in Thorpe v. Pennock Mer- 
cantile Co., 108 N. W. 940. The burden of proof was declared to be upon 
the party claiming the property to overcome the presumption of fraud. 

Montana, March 7, 1907. 

Nebraska, March 4, 1907. 

Nevada, March 20, 1907. 

New Jersey, June n, 1907. 

New York, Laws 1902, Chap. 528; held invalid in Wright v. Hart, 182 
N. Y. 330, with two dissenting opinions, as a restraint of the rights of "lib- 
erty" and "property" as those terms have been judicially declared to have 
been used in the federal and state constitutions. The restraint is too much 
even "under that Shibboleth of legislatures and courts known as the police 
power." This case is discussed in 4 Mich. L. Rev. 216. In the Laws of 
1907, Chap. 722, is to be found a new act along the same lines, but in some- 
what more moderate language. This appears not to have been construed. 

North Carolina, March 5, 1907. 

North Dakota, March 8, 1907. 

Ohio, p. 96, H. B. 334, April 4, 1902; held invalid in Miller v. Crawford, 
70 Ohio St. 207, as placing an unwarrantable restriction upon the right of 
the individual to acquire and possess property and because it contains a 
forbidden discrimination in favor of a limited class of creditors. The more 
exacting conditions of this statute compare well with the original New York 
statute of 1902. 

Oklahoma, Chap. 30, Laws 1903; held valid in Williams v. Fourth 
National Bank, 15 Okl. 477, the court declaring that the law "operates only 
to the proper safeguard of public interests and not to the impairment of 
vested rights." 

Oregon, Bellinger & C. Anno. Codes and St., Chap 7. 
Pennsylvania, Laws of 1905, No. 44; held valid in Wilson v. Edwards, 
32 Pa. Sup. Ct. 295. 

South Carolina, February 5, 1906. 

Tennessee, Acts 1901, Chap. 133; held valid in Neas v. Borches, 109 Tenn. 
398, as a proper exercise of the police power and not arbitrary class legis- 
lation. 
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Utah, Laws 1901, Chap. 67; held invalid in Block v. Schwartz, 27 Utah 
387, as a violation of the statute was made a crime. A new act went into 
effect May 8, 1905. 

Vermont, November 9, 1906. 

Virginia, January 2, 1904. 

Washington, Laws 1901, Chap. 109; held valid in McDaniels v. Con- 
nelly, 30 Wash. 549, in a clear statement of the law. 

Wisconsin, Laws 1901, Chap. 463; assumed to be valid in Fisher v. Herr- 
man, 118 Wis. 424. 

Eighteen of the thirty-five statutes thus appear to have been before the 
state courts of last resort. Of the five states holding them unconstitutional, 
New York and Utah have reenacted similar laws, so modified as to meet the 
decisions. Ohio with its penalty clause and Indiana with its class distinc- 
tion are distinguishable. Illinois stands alone without regard to the decis- 
ions of other states, the court declaring "We do not regard the question as 
one to be determined upon the weight of authority outside of this state." 
Off v. Morehead, 85 N. E. 264. In five of the states the constitutionality 
of the laws has not been passed upon or they have been assumed to be valid. 
Eight state courts have directly held the statutes to be constitutional, and to 
the weight of these authoriies has now been added the decision of the 
United States Supreme Court in the case of Lemieux v. Young. J. H. P. 



The Police Power and Liberty of Contract. — The case of John McLean 
v. State of Arkansas (1909), 29 Sup. Ct. 206, involves the question of the 
right of the state in the exercise of its police power to provide in what 
manner miners employed at quantity rates in the mines shall be paid. The 
Arkansas statute provided that they be paid upon the basis of screened coal, 
instead of the weight of the coal as originally produced in the mine. The 
statute was upheld by the Supreme Court of the United States, with Mr. 
Justice Brewer and Mr. Justice Peckham dissenting. 

The court in sustaining this legislation as a valid exercise of the police 
power seems to have extended that doctrine to a much greater length than it 
has in some of its later decisions, for example that of Lochner v. N. Y., 
198 U. S. 45- 

While the term police power has never been clearly circumscribed, it 
means at the same time a power and function of government, a system of 
rules, and an administrative organization and force. The power is inherent 
in the government, and aims to secure and promote the public health and 
welfare. Freund, Police Power, Arts. 2 and 3 ; Crowley v. Christensen, 137 
U. S. 86; H olden v. Hardy, 169 U. S. 366; Adams v. Cronin, 29 Col. 488. 

Personal liberty is secured by the Constitution of the United States to 
every person within its jurisdiction, and by the fourteenth amendment no 
state can deprive any person of life, liberty or property without due process 
of law. The right of property preserved by the Constitution is the right not 
only to possess and enjoy it, but also to acquire it in any lawful mode, or 
by following any lawful industrial pursuit which the citizens in the exercise 



